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EXHIBIT

Minnesota Equal
Access Network
Services, Inc.
(MEANS), was
formed as a privately
owned corporation in
1988 by a group of
local independent
telephone companies
who made a
commitment to
develop a
"telecommunications
highway" to bring
state-of-the-art
relecommunications
10 greater Minnesota.

MEANS operates a 1,725-mile fiber optic
communications network linking communities
throughout the state, including all of the major
metropolitan areas. For voice communications,

fiber offers greater clarity with less noise. The
reliability of fiber, combined with digital
signalling, also makes the MEANS network
ideal for data and video communications.
Today, the 65 telcog that == @ == 8 wm ®# == & ==
MEANS serves represent
more than two-thirds of the
state's independent local
telephone companies.
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MEANS Fiber Optic Network hitp:/iwww _means.com/fibernet. htmi

Minnesota Equal Access Network Services, Inc. (MEANS) operates a fully

| digital fiber optic network utilizing OC-48 S/DMS TransportNode transmission
equipment and a DMS-100/200 switching system. The network consists of 11

| Points of Presence (POPs) located throughout the states of Minnesota and South

' Dakota. The network has grown significantly to 1,725 miles, linking

communities throughout Minnesota including major metropolitan areas.
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It provides diverse connectivity and improved redundancy as a result of its recent expansion to connect
with South Dakota Networks (SDN) in Sioux Falls, South Dakota, and lowa Network Services (INS) in
Des Moines, lowa. In addition, the MEANS network is interconnected with MRC/Norlight, providing
access into Wisconsin, Upper Michigan, and linois and the Chicago area.
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STATISTICS OF COMMUNICATIONS COMMON CARRIERS
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Fiber Optic Telecommunication Lines in Minnesota**
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** Data 1s from Minnesota local and long distance telephone companies
Individual company networks are not identified because the information 1s proprietary.
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AGREEMENT TO DEVELOP AND OPERATE
COMMUNICATIONS FACILITIES

DATED

Drcender 25 1997

BY AND AMONG
THE STATE OF MINNESOTA.
ACTING BY AND THROUGH
THE COMMISSIONER OF THE DEPARTMENT OF TRANSPORTATION
AND THE COMMISSIONER OF THE DEPARTMENT OF ADMINISTRATION

AND

ICS/UCN LLC,

A COLORADO LIMITED LIABILITY COMPANY,

AND

STONE & WEBSTER ENGINEERING CORPORATION,

A MASSACHUSETTS CORPORATION
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THIS AGREEMENT TO DEVELOP AND OPERATE COMMUNICATIONS
FACILITIES is made and entered into as of e, » /«/er 272 1997, among THE STATE
OF MINNESOTA (“State™), acting by and through the Commissioner of the Department of
Transportation (“MnDOT™) and the Commissioner of the Department of Administration
("DOA™), ICS/UCN LLC a Colorado limited liability company (“Company”) and STONE &
WEBSTER ENGINEERING CORPORATION, a Massachusetts corporation (“S&W?™).

ARTICLE 1
RECITALS

Section 1.1 Pursuant to Article 14, Section 2 of the Constitution of the State of
Minnesota, the State, acting by and through the authority vested in MnDOT, builds, operates and
maintains trunk highways throughout the State for the benefit of the general public.

Section 1.2 The authority of MnDOT to build, operate and maintain trunk highways
throughout the State includes the authority under Minnesota Statutes 161.45 (1996) to
accommodate utilities within the rights-of-way of trunk highways.

Section 1.3 Historically, MnDOT has granted access permits for perpendicular utility
crossings of all types of trunk highways, and access permits for longitudinal utilities only along
trunk highways which are not freeways. Such access permits typically are subject to terms and
conditions promoting and protecting the health, safety and welfare of users of such highways.

Section 1.4 Historically, MnDOT has prohibited longitudinal access along freeways,
consistent with policies and regulations in effect until 1989 of the Federal Highway
Administration of the U. S. Department of Transportation (“FHWA™) with respect to federal aid
highways, with Minnesota Rules, Parts 8810.3300, subpart 4 (allowing access only in area, if
any, between control-of-access line and right-of-way line) and with the pre-1989 policies of the
American Association of State Highway and Transportation Officials (“AASHTO™).

Section 1.5 Because freeways generally operate at greater traveling speeds and higher
volumes than other trunk highways, freeways demand different and more stringent design,
maintenance and safety measures to protect the users thereof. These design and operational
differences include, but are not limited to, fully controlled and less frequent interchanges, grade
separations at interchanges, broader clear zones and recovery zones, other design elements to
accommodate safe travel at higher speeds, more rigorous and higher cost maintenance schedules,
differing traffic control plans, monitoring systems and traffic control methodologies, higher
standards for emergency response. and greater restrictions on access to the right-of-way for
anc:llary purposes such as constructing and servicing utilites  These and other design and
opérational differences have been the basis and justification for the FHWA, MnDOT  d

AASHTO policies and regulations restricting the grant of longitudinal access permits for utilitics
along freeways.
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Section 1.6 In 1988 FHWA rescinded its regulations prohibiting fongitudinal access
along federal aid highways and delegated to the States the responsibility for adopting policies
and regulations concerning this matter. Many states continue to prohibit such longitudinal
access, although some states, such as the State of Ohio. permit the same subject to terms and
conditions and other states, such as the State of Washington, have studied or are studying the
teasibility of using such highways for telecommunications facilities.

Section 1.7 Pursuant to FHWA requirements respecting federal aid highways. and in
accordance with A Policy on the Accommodation of Utilities within Freeway Rights of Way
(1989) published by AASHTO, in 1990 the State adopted its Procedures for Accommodation of
Utilities on Highway Right of Way, dated July 27, 1990, Reference: Highway No. 90-1-P-1.
Such Procedures continue the State’s historic policy of granting access permits for perpendicular
utility crossings of all types of trunk highways. and provide for the grant of permits for
longitudinal placement of fiber optic cable along freeways subject to particular terms and
conditions not generally applicable to perpendicular utility crossings of trunk highways.

Section 1.8 To date the State has not granted any significant permit for longitudinal
utility access along freeways, except for permits it granted for the laying of fiber optic cable
pursuant to a special State statute enacted by Act of April 20. 1990, Ch. 426, H.F. No 1857. sec.
7 (the “Special Statute™). which states:

“Notwithstanding Minnesota Rules 1989, part
8810.3300. subpart 4, a Utility, as defined in
Minnesota Rules 1989, part 8810.3100, subpart 4,
may lay a fiber optic cable or a conduit containing
one or more fiber optic cables inside the control-of-
access lines along the portion of the interstate
highway designated as [-94 that runs between
Maple Grove in Hennepin County and St. Cloud in
Stearns County, and the portion of the interstate
highway designated as [-494 that runs between
Plymouth in Hennepin County and Maple Grove in
Hennepin County:”

Section 1.9 Based on its experience under the Special Statute and experiences of other
state departments of transportation. the State finds that under strictly controlled procedures the
grant of access permits for a single or very limited number of installations of fiber optic cable
and related facilities within the control of access lines of freeways throughout the State can be
accomplished consistent with public health, safety and welfare. but that the grant of such permits
to multiple parties will create undue risk to public health, safety and welfare. undue cost of
monitoring, administration and maintenance v .« Swate, undue rish o1 tutenc oo 2 with the free
flow of traffic, and undue delays and increases in costs to State to widen, relocate or otherwise
alter or improve freeways.
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Section 1.10 Consistent with such finding and pursuant to MnDOT’s authority, the State
issued in February 1996 its Request For Proposal for Public-Private Partnership in the
Development of Communications Infrastructure, together with all Exhibits, attachments, addenda
and amendments thereto (collectively the “RFP”), under which the State sought proposals for the
placement of either or both of a fiber optic network and wireless communications facilities
longitudinally within the right of way of State trunk highways, including freeways, in exchange
for communications services for the State and other governmental entities.

Section 1.11 In response to the RFP, one or more entities submitted proposals tor the
design, construction, maintenance, repair and operation of a fiber optic network and/or wireless
communications facilities.

Section 1.12 On April 26, 1996, Company’s member, International Communication
Services, Inc. (“ICS”), as part of a team, responded to the RFP by submitting an initial proposal.

Section 1.13 On June 7, 1996, ICS informed MnDOT that the team had been
restructured to consist of ICS and S&W. MnDOT accepted the restructuring; and thereafter ICS
and S& W made a timely oral presentation of their proposal and qualifications to MnDOT as part
of MnDOT’s procedures for evaluating responses to the RFP.

Section 1.14 On August 14, 1996, the State selected ICS and S&W for the further
negotiation of their proposal and the negotiation of a development agreement. The State made
this selection based upon the selection criteria set forth in the RFP and its evaluation that the
proposal of ICS and S&W was significantly more advantageous to the State than any other
proposal recerved in response to the RFP.

Section 1.15 The State has negotiated the proposal and this Agreement pursuant to
MnDOT’s express reservation of all rights available to it by law in administering the RFP.
including but not limited to the right to negotiate with a proposer without being bound by any
provision in its proposal. The State finds that the terms and conditions as finally negotiated
pursuant to such reservation of rights, and as set forth in this Agreement, are within the scope of
the RFP and remain significantly more advantageous to the State than those in any other proposal
received in response to the RFP.

Section 1.16 MnDOT selected the proposal of ICS and S&W and MnDOT and DOA
have approved this Agreement based on an evaluation that such proposal and this Agreement will
best serve the interests of the State in: (1) developing emerging intelligent transportation systems
technology to improve efficiency, productivity and safe operation of trunk highways: and (2)
enhancing and expanding the State’s ability to secure affordable and reliable voice
communications. data and video transport and other information transmission functions of
importance to the smooin anu efficient operation ot State and other governmen‘zl 2z~~~ at
disparate locations within the State, including but not limited to communications between and
among MnDOT regional offices and operation of MnDOT’s Traffic Management Center.
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Section 1.17 In addition to serving the primary public purposes described above, the
State desires to serve the public purpose of increasing the fiber optic network available to the
general public and increasing competition within the State for the transport of information t
means of fiber optic cable. consistent with MnDOT’s duty of protecting the health, safety ana
weltare of the public traveling on trunk highways.

Section 1.18 In 1996 the United States enacted the Telecommunications Act of 1996
L. 104-104. 110 Stat. 70, Feb. 8, 1996). A primary purpose of such Act is to incre:
competition for the provision of telecommunications service by, among other things, removing
barriers to entry into the business of providing telecommunications service.

Section 1.19 Section 253 of such Act provides in part as follows:

*“(a) No State or local statute or regulation, or other
State or local legal requirement, may prohibit or
have the effect of prohibiting the ability of any
entity to provide any interstate or intrastate
telecommunications service.”

“(¢) Nothing n this section affects the authority of
a State or local government to manage the public
rights-of-way or to require fair and reasonable
compensation from telecommunications providers,
on a competitively neutral and nondiscriminatory
basis. for use of public rights-of-way on a
nondiscriminatory basis. 1if the compensation
required is publicly disclosed by such government.”

Section 1.20 The State’s selection of the proposal of ICS and S&W will promote the
primary purpose of such Act and comply with Section 253 thereof because: (1) the State has
selected such proposal as the result of a competitively neutral and nondiscriminatory RFP
process; (2) the fiber optic network to be installed and operated will increase the fiber optic
network available to the general public and increase competition within the State for the transport
of information by means of fiber optic cable; (3) the limit under this Agreement on the State’s
right to authorize other fiber optic cable longitudinally along certain freeways is within the
State’s retained authority under such Act to manage trunk highways to preserve and protect the
health, safety and welfare of the traveling public: (4) the fiber optic network Company and S&W
will install will have ample capacity to meet foreseeable increasing demand for information
transport; (5) if such fiber optic network has insufficient capacity to meet foreseeable demand
after ten years of operations, the State has the right under this Agreement to authorize others to
instaii additiona: ‘iber optic cable; (6) the Company is offering to oth=r “~Zu2'ry participants.
including potential competitors. the opportunity to install fiber concurrently with Company's
installation of its fiber optic network and the opportunity to obtain parircipatory interests in
Company: and (7) the Company will make use of its fiber optic network available to similarly
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Section 1.10 Consistent with such finding and pursuant to MnDOT’s authority, the State
issued in February 1996 its Request For Proposal for Public-Private Partnership in the
Development of Communications Infrastructure. together with all Exhibits, attachments. addenda
and amendments thereto (collectively the “RFP”). under which the State sought proposals for the
placement of either or both of a fiber optic network and wireless communications facilities
longitudinally within the right of way of State trunk highways, including freeways, in exchange
for communications services for the State and other governmental entities.

Section 1.11 In response to the RFP, one or more entities submitted proposals for the

design, construction, maintenance, repair and operation of a fiber optic network and/or wireless
communications facilities.

Section 1.12 On April 26, 1996, Company’s member, International Communication
Services. Inc. (“ICS”), as part of a team, responded to the RFP by submitting an initial proposal.

Section 1.13 On June 7, 1996, ICS informed MnDOT that the team had been
restructured to consist of ICS and S&W. MnDOT accepted the restructuring; and thereafter [CS
and S&W made a timely oral presentation of their proposal and qualifications to MnDOT as part
of MnDOT’s procedures for evaluating responses to the REP.

Section 1.14 On August 14, 1996. the State selected ICS and S&W for the further
negotiation of their proposal and the negotiation of a development agreement. The State made
this selection based upon the selection criteria set forth in the RFP and its evaluation that the
proposal of ICS and S&W was significantly more advantageous to the State than any other
proposal received in response to the RFP.

Section 1.15 The State has negotiated the proposal and this Agreement pursuant to
MnDOT’s express reservation of all rights available to it by law in administering the RFP.
including but not limited to the right to negotiate with a proposer without being bound by any
provision 1n its proposal. The State finds that the terms and conditions as finally negotiated
pursuant to such reservation of rights, and as set forth in this Agreement, are within the scope of

the RFP and remain significantly more advantageous to the State than those in any other proposal
received in response to the RFP.

Section 1.16 MnDOT selected the proposal of ICS and S&W and MnDOT and DOA
have approved this Agreement based on an evaluation that such proposal and this Agreement will
best serve the interests of the State in: (1) developing emerging intelligent transportation systems
technology to improve efficiency, productivity and safe operation of trunk highways: and (2)
enhancing and expanding the State’s ability to secure atfordable and reliable voice
communications. data and video transport and other information transmission functions of
importance to e smoou. wnd efficient operation of State and other government2! zzznnies at
disparate locations within the State, including but not limited to communications between and
among MnDOT regional offices and operation of MnDOT s Traffic Management Center.

LA\970030009 [-3 12/11/97 - 12:21 PM



Section 1.17 In addition to serving the primary public purposes described above, the
State desires to serve the public purpose of increasing the fiber optic network available to the
general public and increasing competition within the State for the transport of information by

means of fiber optic cable, consistent with MnDOT's duty of protecting the health, safety and
welfare of the public traveling on trunk highways.

Section 1.18 In 1996 the United States enacted the Telecommunications Act of 1996, P.
L. 104-104, 110 Stat. 70, Feb. 8, 1996) A primary purpose of such Act is to increase
competition for the provision of telecommunications service by. among other things, removing
barriers to entry into the business of providing telecommunications service.

Section 1.19 Section 253 of such Act provides in part as follows:

*(a) No State or local statute or regulation, or other
State or local legal requirement. may prohibit or
have the effect of prohibiting the abihity of any
entity to provide any interstate or intrastate
telecommunications service.”

“(c) Nothing in this section affects the authority of
a State or local government to manage the public
rights-of-way or to require fair and reasonable
compensation from telecommunications providers.
on a competitively neutral and nondiscriminatory
basis. for wuse of public nghts-of-way on a
nondiscriminatory  basis. if the compensation
required is publicly disclosed by such government.”

Section 1.20 The State’s selection of the proposal of ICS and S&W will promote the
primary purpose of such Act and comply with Section 253 thereof because: (1) the State has
selected such proposal as the result of a competitively neutral and nondiscriminatory RFP
process; (2) the fiber optic network to be installed and operated will increase the fiber optic
network available to the general public and increase competition within the State for the transport
of information by means of fiber optic cable: (3) the limit under this Agreement on the State’s
right to authorize other fiber optic cable longitudinally along certain freeways is within the
State’s retained authority under such Act to manage trunk highways to preserve and protect the
health. safety and welfare of the traveling public: (4) the fiber optic network Company and S&W
will install will have ample capacity to meet foreseeable increasing demand for information
transport: (3) if such fiber optic network has insufficient capacity to meet foreseeable demand
after ten years of operations. the State has the right under this Agreement to authorize others to
Sistall aaditicnal fiber optic cable; (6) the Company is offering 1o ~ther industry particinants
including potential competitors, the opportunity to install fiber concurrently with Company 3
instatlation of its fiber optic network and the opportumity to obtain participatory interests in
Company; and (7) the Company will make use of its tiber optic network available to similarly
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situated parties on 2 uniform and nondiscriminatory basis, including uniform rates and charges,
as more particularly provided in this Agreement.

Section 1.21 In consideration of the benefits afforded by State to Company in this
Agreement, Company is undertaking significant financial and economic obligations and risk in
connection with the construction, ownership, management and operation of the Network.

NOW, THEREFORE, in consideration of the covenants contained herein and for other

good and valuable consideration, the receipt and adequacy of which are hereby acknowledged,
the State, Company and S&W agree as follows:
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ARTICLE III
GRANT OF RIGHTS; OBLIGATIONS; TERMS OF BARTER

Section 3.1 Grant of Rights to Develop Network; Term.

(a) Subject to the limitations and conditions set forth in subsections (b) and (c) below
and otherwise in this Agreement, State hereby grants to Company and S&W the right and
opportunity to design, finance, construct, install, own, operate, use, administer, maintain and
replace the Network, to construct, install, use, administer, maintain and replace the fiber optic

cable and equipment of Collocating Customers and to enter into User Agreements respecting the
Network and/or Collocating Customers.

(b)  The exercise of Company’s and S&W’s right granted in subsection (a) above to
construct, install, operate, use, administer. maintain and replace is limited and conditioned by,
among other provisions set forth in this Agreement. the following:

(1) Company’s and S&W’s compliance with any restrictions or requirements
MnDOT reasonably applies at the time any such right is exercisable and exercised in order to

protect or promote the safety and operation of Right of Way in which the Network is located or
the safety and convenience of the traveling public;

(i1) the nature and condition of MnDOT's title to Right of Way in which the
Network is located, as it may change from time to time, including but not limited to rights held
by others to possess, control and utilize the same to the extent permitted by Laws and

Regulations or any agreement, easement, franchise or other title instrument, with the benefit,
however, of Sections 11.1 and 14.1(¢);

(ii1)  the paramount right of MnDOT to possess, control and utilize Right of
Way as permitted by Laws and Regulations, including but not limited to the right to grant
Permits to others pursuant to the Utility Accommodation Policy, with the benefit, however. of
Sections 11.1 and 14.1(c) and the provisions on relocation set forth in Section 11.2;

(iv)  the satisfaction of any requirements applicable under MEPA, NEPA or
either of them and the receipt of and compliance with the terms and provisions of all Reguiatory
Approvals necessary for the exercise of such right;

W) Company’s satisfaction of the conditions precedent to construction set
forth in Section 5.5, as to Phase 1 of the Network, and Section 5.6, as to any Construction
Segment in Phase 2 of the Network;

(vi)  Company’s and S&W’s compliance in all material respects with this
Agreement and the Laws and Regulations; and

(vit) Company shall have the right to use the Right of Way only and solely for

the purpose of constructing, installing, owning, operating, administering, maintaining and
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replacing the Network and constructing, installing, administering, maintaining and replacing the
fiber optic cable and equipment of Collocating Customers. and shall have the right to use the
Network only and solely for the purpose of providing to State and to telecommunications service
providers, including Company Related Parties, transport capacity, via lit or dark fibers and
ancillary services for voice, video and data transport and transmission intrastate and interstate.

(viil) Unless State otherwise agrees in writing in its sole discretion, Company
shall not acquire or exchange fiber strands on Collocating Customer facilities and shall not
purchase, resell or use the lit or dark capacity of Collocating Customer facilities until after all lit
and dark capacity of the Network is fully unlized.

(ix) A Company Related Party shall have the right to purchase, resell or use
fiber strands on Collocating Customer facilities or the lit capacity of Collocating Customer
facilities (1) only after all lit and dark capacity of the Network is fully utilized or (2) before all lit
and dark capacity of the Network is fully utilized, only on the following terms and conditions:

(A) Company shall first submit to State reasonably detailed
information on the proposed arrangements for purchase, resale and use, including but not limited
to the identity of the Company Related Party, the nature of the relation or affiliation, the purpose,
type. scope and duration of the proposed use, the purchase and resale arrangements, if any. the
architecture, design and other technical information concerning the fiber optic cable and
equipment to be purchased or used and any other information State reasonably requests;

(B)  State and Company shall thercafter meet and confer with respect to
the proposed purchase, resale or use and its purposes: and

(C)  the proposed purchase, resale or use shall be subject to State's prior
written approval, in its good faith discretion, based on its evaluation ot whether the proposed
purchase, resale or use may have the purpose or effect of circumventing the State's right under
Section 3.3(b) or (i) to share in future lit capacity of the Network. In making such evaluation,
State shall consider such factors as the economic and technical practicability of providing the lit
capacity on the Network, the nature and extent of the relation or affiliation with Company, the
nature of the Company Related Party’s business, timing, reasons and justifications for the
purchase, resale or use of Collocating Customer facilities or capacity in lieu of the Network.

suitability of the Network for the proposed use, comparative reliability. comparative fiber quality
and the like: and

(D)  State's decision shall be subject to review by the court in
accordance with Section 16.7.

expiration or earlier termination of the Term. as more particularly set forth in this Agreement.

(©) Company’s ana 5&W's rights under this Agreement shall terminate a0 the
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Section 3.2 Obligations to Develop Network and Provide Services.

(a) Prior to Commencement of Construction of Phase 1, Company and S&W shall
have no obligation to construct or operate the Network or to provide to State the services set
forth in Section 3.3. However, Company and S&W shall be obligated to use good faith and
diligent efforts to satisfy. within the relevant times set torth in the Schedule of Performance {as
the same may be extended pursuant to this Agreement), all conditions precedent to their right to
commence construction of Phase 1 as set forth in Section 3.5; and State shall have the right to
terminate this Agreement and Company’s and S&W's rights hereunder if Company or S&W do

not meet any pre-construction milestone set forth in the Schedule of Performance (as the same
may be extended pursuant to this Agreement).

(b) Subject to the terms and conditions of this Agreement, upon Commencement of
Construction of Phase ! or any Construction Segment thereof. Company and S&W shall be
obligated to construct and complete the entirety of Phase 1 and to provide to State the capacity,
services and other consideration set forth in Sections 3.3 (except Section 3.3(i)).

(c) Subject to the terms and conditions of this Agreement. upon Commencement of
Construction of any Construction Segment of Phase 2, Company shall be obligated to construct
and complete such Construction Segment and to provide to State the capacity, services and other
consideration set forth in Section 3.3(1) respecting such Construction Segment.

(d) Company shall provide or cause to be provided all operation. administration,
maintenance, repair and replacement services for the Network throughout the Term. in
accordance with and subject to the standards. terms and conditions set forth in this Agreement.

(e) The totality of S&W's obligations owing to State in connection with the
Network are limited to those set forth in this Agreement and the S&W Guaranty.

(f) After all notices of Acceptance are issued for Phase 1. State shall have no further
obligation to deliver to S&W any notices, documents. materials or information which State
would otherwise be required to deliver pursuant to this Agreement. except with respect to any
continuing obligations of S&W described in subsection (e) above.

Section 3.3 Network Capacity and Services to be Provided to State. In exchange for
the rights granted to Company and S&W in Section 3.1 and elsewhere in this Agreement,
Company (and S&W, but only to the extent of the services of S&W expressly provided in this
Section) shall provide to State, without any charge. cost or expense whatsoever to State except as
expressly provided in this Section, the capacity and services set forth in this Section.
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(a) Initial Lit Capacity.

(1) Company shall create and continue to provide from and after the first
Cutover Date for Phase 1 and thereafter throughout the Term, as part of Phase 1 of the Network,
the amount of lit capacity described in Exhibit A attached to this Agreement.

(i)  An average of 20% of such lit capacity and up to 30% of lit capacity on
any particular portion of Phase 1 of the Network shall at all times be available to State.

(iif)  The State’s share of such lit capacity shall at all times be provided through
a single terminating Equipment at each of the 13 MNet hubs (including the disaster recovery
hub) described and delineated on Exhibit A and the 17 MnDOT regional offices described and
delineated on Exhibit A. The terminating Equipment shall be capable of supporting DS1. DS3,
OC3, 0OC3c, OCI2 or OC12¢ interfaces as necessary to meet the State’s needs. Company shall
deliver such lit capacity at standard cross-connect Equipment points (e.g. DSX1, DSX3 or OCn)

at each such site to interface with State-provided equipment or State-procured local and inter-
exchange carrier facilities.

{b) Future Lit Capacity.

(1) Within 30 Days after any date that Company adds lit capacity to Phase 1
of the Network or any Node or Nodes thereof in addition to that to be created pursuant to
subsection (a)(i) above, Company shall notify State in writing of such action. From and after the
date such additional lit capacity is placed in service. throughout the balance of the Term. State
shall have the irrevocable and exclusive right to an average of 20% of such additional lit capacity
and up to 30% of such additional lit capacity on any particular ring of Phase 1 of the Network.

(i)  State’s right to its share of additional lit capacity includes capacity created
by virtue of placing additional fiber strands in service, by virtue of increasing the capacity of
Equipment already serving lit fiber strands on the Network or by virtue of technology upgrades.
In either case, Company shall deliver State’s share of the additional lit capacity via the existing
rings connecting the MnDOT and MNet sites and via existing or upgraded terminating
equipment at the MnDOT and MNet sites which support the interfaces identified in subsection
(a)(iii) above; provided that State may elect to utilize its share of such additional lit capacity at or
through any other Nodes or terminating points (such as but not limited to the locations described

1n subsection (f) below).

(iii)  In order to protect and preserve State’s right to future lit capacity under
this subsection (b), Company shall not at any time sell, lease, license or otherwise transfer as
dark fiber more than $0°% -{ tlic remaining fibers in any ring of Phase 1 of the Network. unless
State in its sole discretion approves an alternate means to assure to State acceptable quantities of
future lit capacity by electronic upgrades to existing lit fiber. For this purpose. “remaining
fibers” means the total number of fibers in the ring (excluding any added pursuant to Section
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5.1(e)(i1)) minus (A) the strands to be lit as part of the initial lit capacity and (B) the ten dark
strands reserved for the State under subsection (c) below.

(c) Dark Fibers. In addition to all lit capacity, Company shall deliver to State on each
Cutover Date respecting Phase 1 a total of ten dark fiber strands on each ring and at all locations
throughout Phase 1 of the Network. In those locations of the Network where rings converge or
intersect, State shall receive a number of dark fiber strands equal to the number of the converged
or intersecting rings times ten. State shall have the exclusive ownership, control and use of ten
dark fiber strands on each ring for all the purposes set forth in Section 3.4 throughout the balance
of the Term. Company shall make the dark fiber strands accessible to connect to State-provided
equipment located in Network huts and pedestals and at the 13 MNet and 17 MnDOT sites set
torth in Exhibit A. Dark fiber provided hereunder shall not be included in the computation of
capacity for purposes of subsections (a) and (b) above.

(d) Right to Procure Additional Capacity. If at any time during the Term State
desires to add capacity to the share of capacity of Phase 1 of the Network to which the State is

then entitled under subsections (a), (b) and (¢) above, then the following terms and conditions
shall apply.

(1) State shall deliver to Company written notice setting forth in reasonable
detail the additional capacity desired, whether it is desired as lit capacity or as dark fibers, the
location or locations thereof and other necessary technical information.

(i1) [f State has requested dark fibers, Company shall, within 15 Days after
receiving the written notice, deliver to State a written notice stating whether the dark fiber
desired is available and, if so, Company’s then existing most favored customer rates and charges
for dark fibers on such locations of the Network.

(ii1)  If State has requested lit capacity, Company shall within 15 Days after
recetving the written notice. deliver to State a written notice stating whether it i1s offering or
providing lit capacity to customers and. if so, Company's then-existing most favored customer
rates and charges for lit capacity on such locations of the Network, and Company’s schedule for
procuring and installing the necessary Equipment and any other improvements for creating such
additional lit capacity and for conducting and completing tests thereof.

(1v)  To the maximum extent permitted by law, State shall have the right to the
requested additional capacity at the following rates and charges:

(A)  for additional lit capacity up to an amount equal to State's share of
initial lit capacity under subsection (a) above and for additional dark fiber strands up to State's
number of dark fiber strands under subsection (¢) above. at 80% of the Company’s most favored
customers rates and charges; and

(B)  for additional lit or dark capacity beyond the foregoing respective
amounts. at 80% of the Company's rates and charges for similarly situated customers.
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